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Abstract 
This research explains the authority of šhara’i qāḍi for annulment and 

dissolution of marriage under Islamic Jurisprudence as elaborated by different 

schools of thought. Further, the rulings of four basic schools of thought are 

compared with Pakistani law. Dissolution of marriage by the qāḍī is different 

from talaq as the talaq occurs with the permission and consent of husband. 

While, the separation by qāḍī may occurs with the ruling of the judge that 

enables the woman to end the wedlock by forcing the husband. Generally, the 

last option of judicial separation is resorted in the cases where optional means 

of divorce or khul’ fails. Pakistani law has adopted these ways of separation to 

get rid of harmful relation between spouses. The primary purpose of judicial 

separation is to protect the woman from injustice as well as to discipline the man 

who does not respect the rights of his wife. Though, it is an ideal legal solution 

to address the problems of abuse against married women. Besides this, a 

condition of delegated divorce may be selected in the certificate of marriage in 

Pakistan to protect and overcome the abuse against women in family institution. 

However, this paper includes the matters of judicial separation exclusively. In 

Pakistan, two important statutes correspondingly, Dissolution of Muslim Marriages 

Act of 1939 and The Muslim Family Laws Ordinance of 1961, are enforced to deal 

with family matters. The validity of these two laws has always been controversial 

among religious circles and law makers. An important question that arises between 

the critics is associated with the legal separation (tafreeq šhara’i) between husband 

and wife without the pronunciation of talaq by the husband. 

Keywords: Judicial Separation, Islamic Jurisprudence, Islamic Law, 

Dissolution of Marriage, Separation by judge 
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Introduction 
The history of British rule in the subcontinent elaborates that some 

critics have stated that Islam has not provided any direct solution without the 

involvement of šhara’i qāḍi to overcome the situation if husband denies to 

give Khul’ (irrevocable divorce of minor degree). The women at British 

India started to renunciate Islam and declared themselves non-Muslims to 

annul their marriages due to this issue. It should be noted here that the action 

of renunciation of Islam does not invalidate the marriage itself. But the 

cohabitation is prohibited (haram) unless she recommences Islam and 

renews her marriage again. As it is not allowed for a Muslim to marry a non-

believer woman expect ahal-e-kitab. Marrying a non-believer woman who 

is not ahal-e-kitab is void ab initio and haram as per definitive evidences.1 

However, the solution to the problematic issue of renunciation of Islam by 

women has been elaborated by some eminent scholars of Sub-continent.2 

According to them, there should be incorporation of šhara’i qāḍi in the legal 

system of Sub-continent. For this purpose, a person having all the 

qualifications in consonance with the qualifications of šhara’i qāḍi can be 

appointed to the seat of šhara’i qāḍi.3 Whereas, if no-one qualifies to be a 

šhara’i qāḍi, then the matter should be referred to the Ulema for fatwa. 

There are many problems which a woman faces after her marriage like 

husband’s behavior, cruelty, emotional negligence and ignorance in 

maintaining her. History quotes that sometimes she wanted to take divorce 

but responsibility of children, pressure of family as well as society and 

challenges of litigation stopped her from taking hard decisions. There are 

many examples from the British era in the subcontinent that have disclosed 

many hurdles faced by women in taking divorce from the husband due to 

unavailability of šhara’i qāḍi and the verdict of non-Muslim judge was not 

enforceable under Sharī’ah. Sometimes, Muslim judges decided the matter 

but their decisions were not satisfactory due to their lack of knowledge 

regarding Islamic Laws. To overcome this issue, some Ulema have 

elaborated that a condition of delegated divorce can be incorporated in the 

certificate of marriage. 

 Besides the right of delegated divorce, fiqh Hanafi lacks the solutions 

to overcome these problems. In this case, other schools of thought may be 

approached to find out solutions to these problems. As it is permitted to 

follow the other school of thought with the proper fulfillment of conditions 

and limitations. The unanimous initial condition to be fulfilled between all 

schools of thought is that the practice of a different school of thought should 

be a dire need of the time4 and adherence should also be given to all 

conditions presented under one conclusive issue by one school of thought. 

The fabricated ruling (al-ḥukm al-mulfiq) is invalid by consensus of jurist.5 
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Shara’i Qāḍī and Dissolution of Marriage beyond Talaq in 

Islamic Law 
Dissolution of marriage by the qāḍī is different from talaq as the talaq 

occurs with the permission and consent of husband. While, separation by 

qāḍī occurs with the ruling of the judge that enables the woman to end the 

wedlock by force from the husband. Jurists have elaborated that the qāḍī has 

a jurisdiction to annul the marriage in certain cases. Maḥmood al-Mosalī in 

his book Al-Ikhtiyār li Tāleel Al-Mukhtar wrote: “The annulment is 

considered a divorce if the judge does it on behalf of the husband.”6 Abu 

Yahya wrote in Asna Al-Matāleb: “If the husband refuses to divorce after the 

order of judge, the judge will announce the divorce on behalf of the husband 

because this right is directed to him and the representation (nayabah) 

includes in it. If he refuses, the judge represents him, such as in the case of 

paying off a debt or where a walī unjustly prevents a woman from 

marrying.”7 It is reported by the Shafa’i Jurist in his book, Iʿānatu al-Ṭālbīn, 

if the husband refused to divorce, “the judge will pronounce one divorce at 

the woman by way of representing the husband.”8 The author of Baghītu al-

Muqtaṣid Sharḥ Bidāyat al-Mujtahid has also incorporated the issue of 

divorce by the judge in the chapter of wilāya tul qāḍī after mentioning the 

tradition of the Prophet Muhammad ( صلى الله عليه وسلم): “the ruler is the walī of one who 

has no walī.” He elaborated that “if the husband refuses to go back to his 

wife, the judge will order him to divorce and the judge will divorce her 

upon the refusal of husband to give divorce.”9 He further agreed with the 

Shafa’i jurist, Abu Yahya, and written that this matter is similar to the 

issue of marriage of a woman in the case where the walī unjustly prevents 

her from marrying. 

Moreover, some contemporary scholars have also considered the 

judge as a representative of husband in the issue of separation of spouses.10 

Muhammad Raafat Othman wrote: “If the husband is unable to maintain his 

wife and refuses to divorce her. The judge will issue the divorce on behalf of 

the husband.”11 He stated while explaining separation due to discord and 

disagreement: “If discord is found due to the distinct natures of spouses, the 

judge will issue the divorce to the wife and the husband is released from the 

dower. In this regard, the judge will order him to give divorce and if he 

refuses, the judge will issue the divorce to the wife on behalf of the husband 

and releases the dower from the husband as a compensation for khul’ on 

behalf of the wife.12 

There are many grounds that lead to dissolution of marriage by ruling of 

the judge in Islamic jurisprudence. The Shara’i qāḍī is authorized to give 

ruling regarding separation of spouses due to impotence, a long absence or 

imprisonment, an insolvency, lack of competence of husband and the 
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annulment of the marriage of an adult woman on her request if her guardian 

marries her without her permission. 

1. Separation due to impotency of husband 
The jurists of the four major schools of thought, Hanafi13, Maliki14, Shafa’i15 

and Hanbali16, are agreed on the permissibility of separation between 

spouses due to two defects:  sterility and impotence while they differed on 

other defects of marriage. If a woman finds after marriage17 that her husband 

is impotent or sterile, she is permitted to request for separation from qāḍī18. 

2. Separation due to a long absence or imprisonment 
Jurists have divided the absence of the husband into two kinds and 

elaborated a distinct rule for each kind. First one is a short absence when 

there is correspondence between them or his whereabouts are known and his 

message reaches. All the jurists unanimously agreed that they should not be 

separated in the case where she can spend on her from the property of 

husband.19 The second kind is a long absence and his whereabouts are also 

not known. Jurists have two different opinions in this regard. In the case of 

long absence of the husband, the Hanafi20 and Shafa'i21 jurists have described 

the rule on the impermissibility of separating them until his death is 

confirmed or over a long period of time his whereabouts are unknown. They 

have elaborated the time period as one hundred and twenty years or one 

hundred and seven years. The second opinion is of the Maliki22 and the 

Hanbali23 jurists. Their opinion permit to separate the spouses due to the long 

absence of the husband. They said that the wife is greatly harmed due to the 

absence of husband and this harm should be prevented as much as possible 

according to the saying of the Prophet (صلى الله عليه وسلم): “There should neither be harming 

(of others without cause), nor reciprocating harm (between two parties).”24 

Moreover, the jurists have made certain conditions that must be fulfilled for 

the separation between spouses. Firstly, it must be a long absence. According 

to Maliki jurists, the long absence means at least one year with or without 

excuse. In another opinion, they include two or three years in the calculation 

of long separation.25 And, it is four years in the case of missing persons 

according to them.26 While according to Hanbali school of thought, a long 

absence includes six month or more and there is no difference in ruling if it 

was with an excuse such as pilgrimage or trade, or without any excuse.27 

Further, Hanbali jurists have made it clear that the qāḍī should not separate 

them if the husband makes any excuse and her maintenance is continuously 

paid. But if he does not make excuse and her maintenance is unpaid, the qāḍī 

should separate them.28 Moreover, the predominant opinion permits to 

separate them after setting the appropriate precautionary time period for their 
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separation. The judge has a discretion in this matter and he will estimate the 

time period as per the circumstances of each case. 

3. Separation due to insolvency of husband 
Jurists have divided the insolvency of husband into disability to pay 

dower and maintenance. If the husband is unable to pay the dower of wife 

on her demand and it is due on him. This issue will be referred to the judge 

and it is consisted of two types of situations. First case is where his inability 

to pay the dower occurs before consummation and his wife demands the 

dower or the dissolution of the marriage. Jurists have different opinions in 

this matter. The rule elaborated by the Hanafi jurists29 and some Shafa’i30 as 

well as some Hanbali jurists31 does not entitle her to annulment or 

dissolution of wedlock. They further state that she has no right to demand 

for annulment and she can only refuse to surrender herself to him until he 

pays her dower if it is due. She is entitled to maintenance in the case of her 

detention/retention in the house according to the Hanafi and Hanbali jurists. 

However, Hanafi jurists explicitly stated that she can refuse just in the case 

where consummation of marriage was not a condition before the due date of 

dower. But if they both agreed and he stipulated this condition with her 

acceptance, she does not have a right to refuse according to the unanimous 

opinion of the Hanafi jurists.32 Moreover, Maliki jurists33, the most 

recognized and evident opinion among Shafa’i34 and Hanbali jurists35 permit 

her to request for annulment of wedlock before the consummation of 

marriage when the dower is due on him. The second case is regarding his 

inability to pay the dower after consummation when the dower is due. Jurists 

are divided into two rulings hence two groups in this matter. First group of 

jurists, Hanafi36, Maliki37, some of the Shafa’i38 and Hanbali39 jurists have 

elaborated that she has only a right to demand the dower and has no right to 

annul the marriage. While, the second opinion is the opinion of Shafa’i40 and 

Hanbali jurists41, the second group, who have derived the ruling which 

permits the wife to request for annulment if he is unable to pay the dower. 

However, the first group as consisted of majority of jurist holds a 

predominant opinion and she has no right to request for annulment or 

dissolution of marriage before or after consummation. She has only a right 

to demand for dower as well as to prevent herself from surrendering to him 

until he pays the dower. This opinion is also consistent with the principles of 

Shari’ah in preventing the harm to both the parties as the married life is to 

be continued even with his inability to pay dower and the woman should 

accept that because dower is due and he is accountable to pay. But if he is 

unable to pay before consummation, even he was given a long period of time, 

then she can request for annulment to prevent herself from further harm as 
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according to the opinion of the Maliki jurists, the most evident opinion of 

Shafa’i and Hanbali jurists as prescribed earlier. 

In addition to the previous discussion, the second division of 

insolvency of husband is his inability to provide maintenance after it 

becomes obligatory and the wife demands it. Then, she can bring this issue 

before qāḍī. The majority of jurists have agreed that the wife has no right to 

request for separation if the husband is wealthy and the wife has already 

taken her dower. It is also permissible for her to stay with her husband if the 

husband is unable to pay the maintenance and she agrees to stay with him. 

However, they differed on when the husband is unable to pay maintenance 

and the wife is not agreed in staying with him. They have two different 

opinions in this regard. The first opinion, the opinion of Hanafi42, Hanbali43 

and some Shafa’i44 jurists, denies the right of a woman to request for 

annulment of the marriage just because of the refusal of husband to spend 

on her due to his insolvency. While, the Maliki45, the evident opinion of 

Shafa’i46 and Hanbali jurists47 allow a woman to ask as per her choice for 

dissolution of marriage due to insolvency of husband and his refusal to 

provide maintenance. The second opinion: The Malikis, the most apparent 

among the Shafi'is, and the doctrine of the Hanbalis hold that the wife has 

the right to request annulment and separation between her and her husband 

due to her husband's insolvency and his refusal to provide maintenance. 

She has the choice: if she wishes, she can remain married and borrow 

from him, or if she wishes, she can take her case to the judge to request 

annulment and separation. 

The predominant opinion is the opinion of Hanafi, Hanbali and some 

Shafa’i jurists. This opinion denies her right of annulment due to the 

insolvency of husband as she can demand maintenance from the husband 

while filing in the court and the judge will fix her maintenance and force him 

to pay her maintenance. They have derived their ruling from the verse of 

Surah Baqara: “Either you retain her on reasonable terms or release her with 

kindness.”48 This verse applies to the wealthy person who refuses to provide 

maintenance. As for the poor, Allah Almighty has defined the ruling in the 

same surah: “And if he is in hardship, then let there be postponement until it 

is easy for him.”49 This can also be derived from the life of the poor 

companions of the Prophet Muhammad (صلى الله عليه وسلم) who did not leave their wives 

and they were the people who always sticked to the reasonable terms. So, 

the poor person cannot be considered outside the limits of ‘reasonable terms.’ 

Further, there is no tradition of the Prophet Muhammad (صلى الله عليه وسلم) that indicate the 

divorce of a woman or choice for her to dissolve the marriage on the ground 

of the insolvency of husband even the most of the companions were poor. 
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Moreover, the analogy/comparison of maintenance on impotency 

and  sterility is a measure with different basis because the consummation of 

marriage is an original ruling in marriage and one of the original purposes 

of marriage, procreation, is lost without it. The maintenance is considered an 

accessory and is not lost, but is delayed and remains a debt on the husband's 

account while the impotency cannot be remedied. And the annulment is not 

the only way to remove the harm, rather she can be ordered to borrow from 

him or he can be imprisoned until he agrees to provide maintenance for her. 

4. Separation due to lack of competence of husband 
The compatibility of spouses is one of the important things that should 

be considered during marriage as some jurists have considered it a condition 

for the validity of the marriage and the contract is invalid due to absence of 

this condition. The jurists have mentioned distinct qualities under the 

competence of husband in their books.50 The judge has to separate them in 

this case according to an opinion of Hanafi jurists, one opinion of Hanbali 

jurists and some Maliki jurists. It was narrated from Imam Abu Hanifa that 

if a woman marries someone who is not compatible, the contract is invalid. 

Accordingly, Imam Sarakhsi said: “It is more cautious, because not every 

walī is good at accompanying the judge, and not every judge is fair, so it was 

more cautious to close this door.”51 The Maliki jurists said that it is forbidden 

for a woman to marry an immoral person in the first place. Neither she nor 

her guardian should consent to such marriage because mixing with the 

immoral person is forbidden and abandoning him is a religious obligation. If 

an immoral person marries her then this marriage must be annulled.52 

According to Imam Ahmad, if the master marries an Arab woman, they are 

to be separated.53 

While, the other group does not consider the compatibility of spouses as 

a condition for the validity of the marriage and the contract is valid according 

to them. Whoever form the walī or the woman is not agreed on the marriage 

contract, they have a right to request the annulment of marriage and it must 

be annulled by the ruling of the judge.54 

5. Annulment of marriage of an adult woman on her 

request if her father married her without her consent 
If the father or other guardian marries an adult daughter, the jurists 

have divided such girl into two kinds. First is if she was previously married 

and if she was never married. If she was previously married then no one can 

compel her and she has the right to request annulment according to the 

majority of scholars.55 They derived the ruling from the Hadith of Sahih al-

Bukhari as Khansa bint Khiddam al-Ansariyya was married by her father 

without her consent even she was previously married. She disliked it and 
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came to the Messenger of Allah ( صلى الله عليه وسلم) and he annulled his marriage.56 

Whereas if she was never married before, the jurists have differed in 

ruling. The Hanafi jurists and the one opinion of Hanbali school held that 

an adult woman should not be forced into marriage even she was never 

married before. Moreover, she has a right to request annulment if she was 

forced to marry. 

Dissolution of Marriage and Judicial Separation in Pakistan 
There are two important statutes enforced in Pakistan in relation to 

family matters: Dissolution of Muslim Marriages Act, 1939 and The Muslim 

Family Laws Ordinance, 1961. The validity of these two laws has always 

been controversial among religious circles and law makers as the Islamic 

personal law was enforced in subcontinent before the enforcement of 

Dissolution of Muslim Marriages Act, 1939. All the settlements regarding 

family matter of Muslims were delt under the Islamic personal law at that 

era. As elaborated earlier, British India was dominated by the Hanafi school 

of thought and there was no provision under which a woman could have her 

marriage annulled by a judge or a court of law in case of strictness or serious 

discord. Muslim woman had no way to get out of marriage even in serious 

discord. Women of British India started converting to other religions to get 

rid of their husbands. The ulema laid down the rule that if a woman 

converted to another religion, the government would imprison her until she 

converted to Islam again. But this rule was not implemented and the 

Supreme Court had ruled that if one of the spouses converts to another 

religion, it would lead to their separation. With this ruling, the number of 

conversions of Muslim women increased. Islamic scholars then elaborated 

if there is no rule for a problem in Hanafi jurisprudence, then the rules could 

be taken from other schools of thought like the rules of Imam Malik, Shafi’i 

and Ahmad.57 

Federal Shariat Court has made a detailed study on the subject58 and 

certain ways of dissolution of marriage are elaborated in it. If they cannot 

live a harmonious life and there is a serious disagreement between them, the 

woman can ask her husband to release her with the return of the dower, 

which is called mubārāt. The jurists are unanimous that a third party must be 

present to adjudicate the matter in the case if husband rejects the offer of 

wife. So, the case will be placed before the judge for adjudication. Here the 

question arises that whether the judge has the authority to dissolve the 

marriage without the consent of husband? The courts have given distinct 

views on the issue as the Lahore High Court has made it clear that the 

consent of husband is necessary for the dissolution of the marriage by way 

of Khul’ and the judge has no authority to dissolve the marriage on the 

ground of hatred or dislike without the consent of husband.59 In another case, 
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Saeeda Khanum vs. Muhammad Sami, it was stated that incompatibility of 

temperament, dislike or hatred on the part of the wife towards her husband 

are not valid grounds for divorce under Islamic law unless the husband 

consents to it.60 Moreover, the Lahore High Court has come forth with a 

divergent view in Fatima vs. Najm-ul-Ikram Qureshi in 1959. It was held 

that if the judge apprehends that both parties will not observe the limits of 

Shari’ah then the wife is entitled to dissolve the marriage in return of mahr. 

This judgement clearly elaborated and declared that the consent of husband 

is not necessary.61 Further, the Supreme Court in the Khurshid Bibi vs. 

Baboo Muhammad Amin held that the judge had the authority to dissolve 

the marriage without the consent of husband where the judge apprehends 

that the spouses will not be able to observe the limits prescribed by Allah 

Almighty due to incompatibility of temperament between them.62 

The Ulema, jurists and judges have derived their arguments from 

certain verses of the Holy Quran and the traditions of the Holy Prophet (صلى الله عليه وسلم). 

Allah Almighty has clearly elaborated in Surah Baqarāh: 
“It is not permissible for you to take back what you have given to them 

unless there is a fear that they both will not observe the limit prescribed by Allah 

and if you fear that they both will not observe the limit of Allah, then there is no 

blame on either of them if she gives something for her freedom.”63 

The verse clarifies the prohibition of asking for and the return of mahr 

except in the case of fear of not respecting the limits prescribed by Allah 

Almighty and there is no blame on them if the wife gives something to her 

husband with her free consent to take the freedom from marriage. There is 

incident from the traditions of the Prophet ( صلى الله عليه وسلم) when the wife of Thabit bin Qais, 

named Jamila, came to the Prophet ( صلى الله عليه وسلم) and complained that she does not want 

to live with him because of dislike. She has agreed to return back the garden 

which he had given her in mahr when the Prophet ( صلى الله عليه وسلم) asked her to return. 

Prophet ( صلى الله عليه وسلم) ordered Thabit bin Qais to divorce her.64 As in another tradition of 

Prophet ( صلى الله عليه وسلم), he ordered to give back everything that the wife of Thabit bin Qais, 

Habībā, has taken in marriage from him.65 The Prophet ( صلى الله عليه وسلم) has also ordered the 

khul’ between Mughīth and Barīrā when she denied to live with him. While, the 

narration also mentioned that he loved her so much that he used to cry and walk 

behind her in the streets of Medina.66 

The Federal Sharia Court has also mentioned the decision of Omar 

ibn al-Khattab and Uthman ibn Affan about the woman who asked for 

separation from her husband. He ordered the imprisonment of this woman in 

a house with a lot of dung. She stayed there for three days then Omar ibn al-

Khattab asked her about her stay there and she replied: “I have not found 

comfort since I was with him except for these nights of imprisonment.” 

Omar ordered her husband to divorce her even in exchange of her earring.”67 



 

 

10

Judicial Separation in Islamic Law… 

Al-Manhal Research Journal (Vol.5, Issue 1, 2025: January-March) 

10 

Moreover, Uthman ibn Affan has also permitted khul’ and ordered the 

husband to take a headband or something less.68 

While, the Islamic scholars and courts differ in understanding these 

arguments. The high courts have explained in distinct cases that the verses 

related to the spouses are directed to the head of state or the judge in a state 

of fear when they both will not be able to observe the limits of Allah 

Almighty. The courts have ruled dissolution of marriage by the judge without 

the consent of the husband in such type of cases.69 However, the point of 

view of Islamic scholars is different on the subject and they said that the 

verses are directed to the spouses as it is mentioned in the verse "except if 

they fear", so it is clear that what is meant here is if the spouses fear that they 

will not uphold the limits of Allah. According to them, it is not permissible 

for the ruler or the judge to annul the marriage without the consent of 

husband even if the verse is considered to be directed to the ruler. He can 

only urge the husband for separation.  

Secondly, in the case of Jamila and Habeeba, the Higher Courts 

stated that the Prophet (صلى الله عليه وسلم) ruled like a judge. He ordered Thabit to divorce 

his wife without asking him whether he wanted a divorce or not and Thabit 

followed his order. The same procedure is followed in other cases as well. 

While, the Islamic scholars interpreted and said that the Prophet Muhammad 

 did not annul the marriage himself but ordered Thabit and others to (صلى الله عليه وسلم)

divorce their spouses to issue the verdict of divorce.  

Thirdly, separation of spouses by way of khul' is dissolution/annulment 

and not divorce according to the Higher Courts while separation of spouses before 

a judge is divorce and not annulment according to Islamic scholars. The courts in 

Pakistan have preferred the opinion of Imam Shafa’i, Ahmad Dawood Al-Zahiri 

and others. Nevertheless, Islamic scholars have preferred the opinion of Umar ibn 

Al-Khattab, Ali ibn Abi Talib, Abdullah ibn Mas’ud ( رضوان الله عليهم), Hassan Al-Basri, 

Qāḍī Al-Shuraih, Imam Abu Hanifa and Imam Malik. Further, the lower courts 

have followed the ruling of the Supreme Court on the issue as mentioned above, 

and the interpretation of Islamic scholars differs from this ruling. It is worth 

mentioning here that there are twelve grounds mentioned in the Dissolution of 

Muslim Marriages Act of 1939 and on these grounds a Muslim woman can resort 

to the Family Court to annul her marriage. The judge has the authority to annul 

her marriage without the consent of her husband as per the provisions of the Act. 

Statutory Provisions and Case Laws on Different Grounds of 

Dissolution of Marriage 
It is important to quote certain case laws for understanding the basis of 

the decisions of the judiciary on different grounds of dissolution mentioned 

in the Dissolution of Muslim Marriages Act of 1939. 
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1. Separation due to impotency of husband 
Statutory law of Pakistan clearly elaborates that the judge has power to 

dissolve the marriage if the husband has failed to perform his marital 

obligations without any reasonable cause for three years70 or if he was 

impotent from the start of marriage until the present day.71 There are many 

judgements on the matter.  

The Family Court ruled to dissolve the woman's marriage on the 

grounds of impotency. But the High Court in Appeal rejected the ruling of 

the Family Court on two grounds. Firstly, the spouses have provided their 

medical certificates themselves and the court did not provide them a doctor 

for examination. Secondly, the Family Court cannot issue a decision to 

dissolve the marriage on the grounds of impotency of husband unless the 

husband does not satisfy the court within a full year that he is not impotent.72 

2. Separation due to a long absence or imprisonment 
The judge may dissolve the marriage contact if the whereabouts of 

the husband are unknown for four years.73 In another provision, the law 

states that a judge may dissolve a marriage in case of his neglect or failure 

to provide maintenance to his wife for two years74 or if he has been 

imprisoned for seven years or more75. 

The Peshawar High court ruled to dissolve the marriage on the grounds 

of non-payment of maintenance for more than 21 years and the continuous 

absence of the husband. The husband was living in Japan, while the wife was 

in Pakistan. He did not come to Pakistan during his marriage except for four 

or five months.76 In another case, the Federal Sharia Court held that a 

husband can delegate the power to divorce to his wife or to any other person. 

The person to whom this power is delegated may use or declare it 

accordingly. Delegated divorce is served as a check on a man who is cruel, 

ignorant and neglects the maintenance of wife or who is a missing person 

for a long time or who is absent for very long period without providing his 

wife finances required for her maintenance and still does not agree to give 

his wife the right to khula or refused to divorce her at any cost.77 The Family 

Court ruled that a suit resulting from Khula for dissolution of marriage on 

all these grounds leads wife to not claim the right of dower or maintenance. 

But the High Court accepted the constitutional petition and decided that if it 

was a suit for dissolution of marriage by way of Khula and there were many 

reasons, then the wife has the right to recover the dower amount. After that, 

the Supreme Court agreed with the High Court in its ruling.78 

3. Separation due to insolvency of husband 
There is no specific law regarding the dissolution of marriage on the 

ground of non-payment of dower. Moreover, Section 2(ii) of The Dissolution 
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of Muslim Marriages Act 1939 gives the authority to the judge to dissolve 

the marriage if the husband has neglected or failed to provide her 

maintenance for a period of two years.79 

There are many judgments where the judges have ruled regarding non-

payment of due dower by the husband. The courts have ruled that the 

woman have a right to not surrender herself in front of him until the 

husband pays the dower.80 

Pakistani courts have also issued many decrees while making the 

analysis of the non-maintenance by the husband for more than two years 

without any fault on the part of the wife. Some of the cases of the Supreme 

Court and high courts are discussed hereafter. The Supreme Court stated that 

the High Court dissolved the marriage on the basis that the husband did not 

pay maintenance to his wife for more than two years. There is no appropriate 

justification to interfere with the judgment of the High Court.81 The suit was 

filed by the wife for dissolution of marriage in the family court on the basis 

of cruelty, disposing of her property without her consent and not providing 

her maintenance for more than two years. While, the husband rejected all the 

allegations. The family court dismissed the suit on the basis of failure to 

prove the claims. However, the court discovered in appeal that the wife had 

been living away from the husband in another place for six years. At this 

time, the husband had failed to provide maintenance during this period and 

the court considered that the relationship between the husband and wife had 

become embittered and impossible. The court issued a decision to dissolve 

the marriage. Furthermore, the case reached the High Court due to a plea by 

the husband who claimed that the dissolution of marriage on the basis of 

khula’ is subjected to restoration of the benefits received by the wife in 

consideration of the marriage. However, the court rejected the plea on the 

grounds that the dissolution of the marriage between the two parties in the 

appeal court was not based on Khula’ but rather the marriage was dissolved 

on the basis of failure to provide maintenance to the wife for more than two 

years without any fault on the part of the wife. The Kashmir High Court also 

decided the case as the Supreme Court had done in the case of Muhammad 

Jameel vs. Sarwar Jahan and ordered the dissolution of the marriage on the 

ground of non-maintenance for more than two years. The Court added that 

the term “cruelty” does not only include physical assault or physical harm 

but includes all types of cruelty including legal, mental and physical cruelty. 

The Court ordered the husband to pay the deferred dower to his wife on the 

ground of dissolution of marriage.82 In another case, the Supreme Court 

upheld the judgment of the High Court and the Court of Appeal regarding 

dissolution of marriage on the ground of non-maintenance and cruelty by the 

husband. It held that the two Courts had relied on sound evidence to conclude 
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that the wife had a right to dissolve the marriage on the ground of cruelty.83 

The Peshawar High Court ruled to dissolve the marriage on the ground of 

non-payment of maintenance for more than 21 years as the husband was 

living in Japan and the wife was in Pakistan. He only came to Pakistan for 

four to five months during the marriage. The court also ordered to pay 

previous maintenance of 19 years to the wife.84 In another case, the court 

ruled to dissolve the marriage on the ground of non-payment of maintenance 

for seven years.85 

4. Separation due to lack of competence of husband 
There is no Pakistani law on the competence of marriage and the 

marriage of a woman is valid even she marries herself without the 

competence and consent of walī. It can be analyzed from the certificate of a 

marriage contract of a Sui Juris Woman. Marriage certificate of Muslim 

citizens of Pakistan is regulated under rules 8 and 10 of the West Pakistan 

Rules under the Muslim Family Laws Ordinance of 1961. There is no 

different form of marriage contract for a Sui Juris Woman rather the same 

two-page form is executed for all types of marriages. This certificate 

includes the detailed information about the spouses, their lineage, addresses, 

details of dower as well as signatures of bride and groom, marriage 

witnesses, marriage registrar, etc. However, there is no specific column for 

the signatures of the walī or guardian. Only the presence of the bride's agent 

is required who can be anyone without limitation to prohibited relation with 

the woman. Pakistani law is not completely in conflict with Hanafi 

jurisprudence but the necessary conditions compatibility between spouses 

and a mahr al-mithl required by Hanafi jurisprudence are not 

articulated in the law. In the Hanafi jurisprudence, the contract may be 

dissolved by the walī in certain situations if any of the condition is not 

fulfilled during marriage without the consent of father. The marriage 

certificate should be amended to take into account these conditions as 

prescribed by Hanafi jurisprudence as well as precautionary requisites 

for the protection of woman. 

Moreover, the issue mentioned above is not incorporated in law so it is 

not a matter of court in Pakistan. However, there are judgements regarding 

the dissolution of marriage by the judge on the basis of incompatibility of 

temperaments between spouses, for instance contradictory mental, moral 

and emotional stances and hatred between them. There are many cases where 

a wife pleads dissolution on the grounds of hatred to her husband or extreme 

incompatibility between their temperaments. The Supreme Court ruled that 

the judge can order separation by way of khul’ on these grounds.86 In another 

case, the court upheld the case in favor of the wife on the basis of 

incompatibility of temperaments between the spouses.87 The Peshawar Hight 
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Court has elaborated in the case that the incompatibility between the spouses 

or contradictory mental, moral and emotional stances and hatred between the 

spouses are valid grounds for separation under Islamic law.88 Though, there 

are many cases in which the courts have elaborated these grounds and 

decreed khul’ or judicial separation between the spouses. 

5. Annulment of marriage of an adult woman on her 

request if her father married her without her consent 
Section (vii) states that if a minor girl under 16 years is given in marriage 

by her walī, she may repudiate this marriage before attaining 18 years of age 

until the marriage is not consummated.89 This section is in consonance with 

Article 274 of the Mahammedan Law which elaborates that if the marriage 

of a minor is contracted by any guardian other than the father or the father’s 

father, the girl child has the option to refuse the marriage upon reaching 

puberty” and this is called “the option of puberty.” 

There are many case laws related to the subject and are in approval of 

Islamic law. In this case, the marriage of minors was done by the guardians 

and the court said that the girl can annul the marriage if she reaches puberty 

without consummation as it is her right in Islamic law. She has the option to 

exercise her right to annul the marriage after reaching puberty or before 

reaching age of majority. The option can be exercised expressly or by not 

submitting to her husband for consummation. The marriage of a minor 

requires her approval. The girl in this case did not expressly approve of her 

marriage and had not submitted to her husband. She has filed a suit seeking 

a declaration of annulment from the court. This suit itself explains her option 

of reaching puberty to annul the marriage by her.90 Nevertheless, the Lahore 

High Court held that the option of puberty for a female lapse if she, after 

being informed of the marriage, does not refuse the marriage without 

reasonable delay after reaching puberty.91 

Comparison between Islamic Jurisprudence and Pakistani Law 
A short comparison is engraved here to understand the similarities 

and distinctions between both laws on different matters discussed earlier. 

Pakistani law is in consonance with the opinion of Imam Shafa’i regarding 

the separation of spouses by the judge through Khul’ as it is considered a 

dissolution and not a divorce in Pakistani law. While, Pakistani law is distinct 

from Islamic jurisprudence regarding the dissolution of marriage by the 

judge without the permission of husband in the event of incompatibility of 

temperament between spouses. Pakistani law permits the dissolution of 

marriage by the judge without the permission of husband in this case and it 

is contrary to the rulings of basic four schools of thought. 
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Further, there is no conflict in the judge's representation in the ruling 

of separation and dissolution of marriage due to impotence as the jurists of 

the Hanafi, Maliki, Shafa’i and Hanbali schools agreed on the permissibility 

of separation between spouses due to two defects: impotence and sterility. 

The woman is permitted to request for separation in both the cases. 

In the case of absence of husband, the two schools of thought, Maliki 

and Hanbali agreed on separation by the Judge due to a long absence of the 

husband or in the case if his whereabouts are unknown for a long period of 

time. As the wife is greatly harmed by his absence. As mentioned earlier that 

a long absence contains two years in Pakistani law and the minimum limit 

of long absence is one years and six months correspondingly by Maliki and 

Hanbali school. However, Pakistani law defines seven years for an 

imprisoned and four years for a missing person and Maliki school described 

four years for a missing person. So, these Pakistani laws are in consonance 

with the Islamic Jurisprudence. Moreover, it is not permissible to separate 

the spouses under Pakistani law if the absence of husband is for a short time 

period and also uninterrupted and this law is also unanimous with the 

opinion of majority of jurists. 

Moreover, Pakistani law agrees with the majority of jurists that the 

judge does not have authority to separate the spouses due to insolvency 

in the dower and she has only right to prevent herself from surrendering 

to husband until he pays it.92 This ruling prevails among the Hanafi, 

Maliki and Hanbali jurists and one opinion of Shafa’i jurists is also in 

harmony with majority opinion. Jurists have also divided the ruling on 

insolvency in dower before and after consummation and this division 

does not exist in Pakistani law. 

Pakistani law is in harmony with the Shafa’i and Hanbali schools of 

thought on allowing the separation between spouses due to lack of 

maintenance for a period of two years. One opinion of Maliki school also 

agreed on separation due to lack of maintenance. The wife has a right to 

appear before the judge for such separation as per Pakistani and Islamic law. 

Furthermore, the judge can dissolve the marriage of an adult woman if her 

father marries her without her permission and both laws and it is known as 

"the option of puberty". This rule is agreed upon by the Hanafi school and 

the Hanbali narration as the jurists forbade forcing an adult virgin to marry 

and in case if she was forced, she has a right to request dissolution until her 

marriage is not consummated. 

Though, there is no Pakistani law on the issue of compatibility 

between spouses. Jurists have made condition of compatibility for the 

validity and completion of marriage. According to them, the marriage 

contract is valid in the absence of compatibility. But, if anyone does not 
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agree from the walī or the woman, that person has a right to request the 

dissolution of marriage and it must be dissolved by the ruling of the judge. 

However, such type of marriage is absolute and valid without any 

reservations in Pakistan. 

Conclusion 
It is to be concluded from the above-mentioned explanation that all 

the schools of thought have determined different rulings regarding different 

grounds of dissolution of marriage. As according to Hanafi School of 

thought, it is permissible for an adult woman to marry herself without the 

permission of her walī, and a woman of the age of eighteen is her own 

guardian under Pakistani law which permits for her to marry herself without 

the permission of her guardian. However, Pakistani law does not require 

compatibility and an equal dower as these are necessary conditions under the 

Hanafi school of thought which must be fulfilled in the case if she marries 

without the permission of walī. Further, the most preferrable opinion is the 

opinion of the majority of jurists as they authorize the judge to divorce a 

woman on denial of husband to divorce her in the event of impotence, 

insolvency, in providing maintenance and the option of puberty. However, 

the judge is not authorized to separate the spouses due to insolvency in 

providing the dower according to the most preferrable opinion among jurists 

and Pakistani law. Moreover, Pakistan needs an explicit law for the marriage 

of women and the role of the walī in it, so that there will be no ambiguity in 

the matter of marriage and separation as it was held in some cases that the 

court has approved her marriage even though she was under sixteen years 

old.93 On the other hand, the court annulled the marriage contract in some 

cases because it was without the permission of walī, even the girl was over 

sixteen years.94 
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